
 

 

Board of Adjustments 

 The Board of Adjustments is a body whose existence and jurisdiction are established 

by the state zoning enabling act. Hence, the Board of Adjustments is an entity recognized by 

state law and not merely a creature of local ordinance.  

 The Board of Adjustments’ role in the zoning process is limited in comparison with the 

Plan Commission and City Council. The Board, unlike the Commission and Council, does not 

have the  authority  to change the zoning ordinance or the zoning on a particular piece of 

property. Instead, the Board of Adjustments is empowered to grant relief from certain 

provisions in the zoning ordinance where literal compliance would result in unnecessary 

hardship. The Board serves in what the law calls a “quasi-judicial” capacity, that is, the Board 

is somewhat like a panel of judges. The decision of the Board of Adjustments must be based 

soley upon the evidence presented to the Board at the hearing on a request before the Board. 

The decision of the Board is, thus, more of a judicial, as opposed to a legislative, function – 

assessing and weighing the facts of a particular case rather than determining generally 

applicable policy and making law.  

 The Board of Adjustments consists of five regular members and up to four alternate 

members who serve in the absence of a regular member. Decisions of the Board must be 

supported by a super-majority of at least four concurring votes. Even if an applicant obtains 

three votes in his favor of the five members, the request is nevertheless denied by operation 

of law.  

 The jurisdication of the Board, as previously stated, is limited. The Board has no 

control over zoning or platting, nor any input as to the propriety of land uses available to a 



piece of property. The Board does, though, have almosy exclusive jurisdiction over three 

important aspects of the zoning process. They are: (1) variances,  (2) appeals from the 

decisions of administrative personnel, and (3) regulation of non-conforming uses.  

 (1) A “variance” in zoning terms simply mean a form of relief granted by the Board of 

Adjustment from the strict application of the zoning ordinance. Variances are only to be 

granted when the literal enforcement of the ordinance will cause unnecessary hardship to the 

applicant. In these cases, the Board sits as a judicial body to determine whether an applicant 

for the variance has, indeed, presented substantial evidence of an unnecessary hardship in 

order to entitle the applicant to the relief sought. 

 The term “unnecessary hardship” is not defined by the state enabling act. It has, 

therefore, been up to the courts and local governments to determine the meaning of 

“unnecessary hardship.” The level of unnecessary hardship which warrants variance relief 

must be determined with regard to the facts and circumstances of each particular case, that 

is, on a case-by-case basis. The main factors which go into the calculation of an unnecessary 

hardship include: (1) whether the parcel of property in question differs from other parcels in 

the area due to restricted size, or shape, or due to unique slope and other topographic features: 

(2) whether the land in question differs from other property in the area such that it cannot be 

developed to the same level or extent as other property in the area; (3) whether the hardship 

is merely self-created or personal to the property owner; and (4) whether the granting of the 

variance will create a hardship on another piece of property.  

 Variance decisions must be made with a central focus on the property involved rather 

than on the property owner. Personal or self-created hardship may not be grounds alone from 

denying a variance request but certainly is never an adequate reason in itself for granting the 

relief desired. Variances are not meant to be a method of completely departing from the intent 



of the zoning ordinance but are meant as a means of judiciously affording relief to those 

adversely affected by the zoning ordinance.  

 (2) Because of the complexity and comprehensive nature of most modern zoning 

ordinance, problems in interpreting those ordinances are bound to arise. For this reason, the 

state zoning ordinance provide a method of resolving disputes arising from the interpretation 

of the zoning ordinance through the Board of Adjustment. The Board is empowered to “hear 

and decide appeals where it is alleged there is error in any order, requirement, decision, or 

determination made by an administrative official in the enforcement” of the zoning ordinance.  

 An appeal of this sort differs from a request for a variance in that the issue is not 

whether the applicant has experienced an “unnecessary hardship.” The issue is simply 

whether an administrative official, such as the Building Official or Director of Planning, has 

erred in a determination made regarding the zoning ordinance. For example, the applicant 

may disagree with the interpretation of the definition of “building height” as constructed by 

the Building Official. In such a case, the applicant may appeal to the Board of Adjustments 

and present his arguments in support of the interpretation he favors. The administrative 

official is then allowed to rebut the applicant’s argument and present his side of the dispute. 

After considering the evidence and arguments of both sides, the Board then makes a decision 

on the appeal. The Board may affirm, reverse, or modify the order, requirement, decision or 

determination which is the basis of the appeal.  Again, the applicant must have four concurring 

votes of the members of the Board of Adjustment in order to reverse the decision or order of 

the administrative official.  

 (3) The third area of jurisdiction of the Board of Adjustment concerns “non-

conforming rights” – commonly known as “grandfather rights.” Essentially, a non-conforming 

right is the right to continue a use which does not conform to current zoning but which 

predates the zoning ordinance. Today, most non-conforming rights are created when new 



territory is annexed into the city. The newly annexed area may contain an established use 

which does not meet the requirements of the zoning ordinance. Technically, the use is now in 

violation of the law and should be discontinued.  However, because the application of the 

zoning ordinance to the established use may result in manifest injustice and a “taking” of 

property without compensation, the doctrine of non-conforming rights has developed in order 

to provide relief to the owners of non-conforming uses.  

 There are qualifications to the continued protection provided by non-conforming 

rights. The people of the city have a justifiable right to expect non-conforming uses to 

eventually be terminated. Often, the concept of non-conforming rights works to the advantage 

of the owner of a non-conforming use by placing that use in a monopolistic position. Non-

conforming uses may insulate an unslightly and inappropriate use of property from proper 

regulation. Therefore, the owner of a non-conforming use may only continue that use long 

enough to recover his investment in the use. If after a period the property owner has recouped 

his investment in the use, then he no longer has a legitimate interest in maintaining the 

monopoly and insulation afforded him by non-conforming rights.  

 If an otherwise valid non-conforming right is being operated or maintained so as to 

constitute a nuisance, then the non-conforming use may be terminated before the owner 

recovers his investment in the use. The idea is that non-conforming rights should not be 

allowed to completely immunize the property from all regulation to the detriment of the 

neighboring landowners. Similarly, an  owner of a non-coforming use may not attempt to 

recover investments made in the use with knowledge that the use was illegal. Any other result 

would allow the owner to ignore the law by indefinitely maintaining an illegal use.  

 The Board of Adjustments has jurisdiction  over non-conforming rights in two 

different forms. First, the Board may determine whether some action or event independent of 

the Board of Adjustment has resulted in a termination of non-conforming rights. In this 



regard, non-conforming rights may be either abandoned by the owner or destroyed, both 

voluntarily and involuntarily. As discussed earlier, an owner of a non-conforming right has no 

privilege to continue non-conforming use indefinitely. If a non-conforming use has no 

continued value to the owner, such as when the owner abandons the use or destroys his 

investment in the use, then the use has been terminated. In these situations, the owner must 

apply to the Board of Adjustment for authorization to continue the non-conforming use. In 

the same vein, the investment in a non-conforming use may be destroyed involuntarily by 

storm, flood or fire. In any case, whether the loss of investment in a non-conforming use 

occurs voluntarily on the part of the owner or through natural causes, the issue before the 

Board of Adjustment is the question whether the investment value of the non-conforming use 

has been devalued to such an extent that the owner’s non-conforming rights have been lost. 

That is not to say that the owner will lose his property or the righ to use his land. After the loss 

of non-conforming rights, however, the owner must use his land in accordance with the zoning 

ordinance in a legal fashion.  

 The second form of involvement of the Board of Adjustment in the issue of non-

conforming rights arises when the Board of Adjustment is asked, or moves on its own, to 

involuntarily and unilaterally terminate non-conforming rights through a process known as 

amortization. Amortization basically involves a formal public hearing to determine what 

value, if any, is left or remains in a non-conforming use. After the value of investment has been 

determined, the Board must then assess an adequate period of time in which the property of 

time in which the property owner may recover his investment by continued exercise of his 

non-conforming rights. Although the owner, in an amortization proceeding, will not be 

allowed to continue his non-conforming use as long as he may have desired, the owner will 

nonetheless recover the benefit of his investment.  

Problem Areas in Zoning 



 Zoning, like most legal/ political processes, may sometimes produce “winners” and 

“losers” and has accordingly generated a fair share of litigation. In the field of zoning law there 

are several recurrent problem areas; among them: “spot zoning,” contract zoning, and 

“takings.” While the latter topic has received the most attention in recent years, especially 

after a spate of Supreme Court decisions, spot zoning and contract zoning may still provide 

the basis for a legal challenge to a zoning change.  

“Spot Zoning” 

 Spot zoning is a legal doctrine usually associated with zoning changes applying to very 

small tracts of land within an area of otherwise similar land uses, apparently without regard 

to the similarities between the changed tract  and the surrounding area. That characterization 

of the spot zoning doctrine does not always hold true though, in that even large tracts of land 

have been held to have been illegally spot zoned.  


